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ration)
,
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STATEMENT OF FACTS.

On June 11, 1929 Collins entered into a contract

with the County of Alameda for the improvement of

a portion of the Hayward-Redwood Canyon Road.

By the terms of the contract Collins agreed to perform

the work, to furnish the labor and material necessary,

and upon com])letion to deliver the work, or structure.

He agreed also, by the tei'ms of the contract, to fur-

nish bond guaranteeing his payment of labor and

materials. Ajjpellee executed this bond and also the

completion bond which guaranteed the performance

l)y Collins of ''all things to be carried out, executed

and performed according to the terms and conditions



of said contract." Collins started the work and about

September 25, 1929 he quit. Appellee surety company

entered upon the job, jjhysically performed the re-

maining work left imdone by Collins, supplied the la-

bor and materials from September 25th until on No-

vember 5, 1929 appellee completed the job.

On November 15, 1929 George A. Posey, county sur-

veyor, wrote to appellee expressing his appreciation of

the fact that ap])ellee had ''stepped into the breach

and finished the work in so satisfactory a manner"

and especially commending the work of W. J. Hall

"who was constantly on the job." (Respondent's Ex.

No. 9, as of March 15, 1933, Trai^script p. 92.)

The petition in involuntary bankruptcy was filed

October 8, 1929. Adjudication was not had until

November 26, 1930. (Tr. p. 94.) The trustee was

elected January 7, 1931. (Tr. p. 2.) No application

was made for a])pointment of a receiver nor other

action taken bv creditors for exercising an election

to assiune and complete the bankrupt's executory con-

tract unfinished at the moment of bankruptcy. In fact

it appears that the creditors expressly decided not to

take action but to stand by and await completion by

the bonding company and accounting as to possible

profits. Under date October 16, 1929 the Creditors'

Committee by Clarence A. Limi, chairman, and Earle

G. Lloyd, addressed a communication "To the Credi-

tors of J. F. Collins" wherein it is stated:

"As to the profits to be realized on the Red-
wood Canyon jol), we are not in a i)osition to base

a conjecture at this time and we prefer not to

make a conjecture for the reason that we are



informed that job will be completed within three

weeks and upon the completion of the job, we

wdll be in a jjosition to approximate profits, if

any, which will be realized for the benefit of the

general creditors.
'

'

And again

:

"As has been stated in previous letters from

Mr. Linn, the Pacific Indemnity Company will be

responsible for the materials and supplies used

on the Redwood Canyon job."

And again:

"It is the intention of your committee to per-

mit matters to remain in status quo until the

completion of the Redwood Canyon job and the

Bechtel job. We can do this with safety to all of

the creditors for the reason that the filing of the

petition in bankruptcy will maintain the status

quo and no rights of the general creditors to be

lost." ("Objecting Creditors' Exhibit No. 1 and
No. 2"; Tr. p. 101.)

The surety received on account of the job a total of

3,459.75. It expended a total of $23,942.61, $7202.25

thereof as its own cost of labor and material on com-

pletion, and the balance in discharge of all the labor

and material bills left unpaid by Collins on the job,

and for supervision and incidental expenses of com-

pletion. The trustee concedes the right of appellee to

the sum of $7202.25 expended for labor and material

on completion, but contends that the appellee should

pay over to the trustee foi* general administration the

balance of the money received by the appellee from the

county.



By performing its obligation the surety relieved the

estate of more than $15,000.00 in claims left unpaid

by the bankrupt. The estate has no indebtedness from

this job. Had there been any surplus the estate would

have been entitled to such profit, but there was none.

The creditors of the bankruj^t estate are general credi-

tors of Collins with claims wholly uncomiected with

the job in question. All claims on that job are paid.

All moneys from that job were necessarily expended

in its completion and in pa^inent of the work and

labor sux)plied on that job. The claim of the trustee

that the surety companj^ be now ordered to pay some

fifteen or sixteen thousand dollars a second time, is

lacking alike in justice and in legal foundation.

AN EQUITABLE CHARGE.

The fund in question was produced or at least ren-

dered available, by the acts of appellee. Had appellee

failed to complete the unfinished work, the county

would not have paid the moneys to Collins. By its

completion of the job and thereby creating the asset,

appellee acquired an equitable lien or charge upon

tlie fund to the extent of the moneys expended, an

equitable right to reimbursement.

In HiirUij, Trustee in Bankruptcij v. A. T. & S. F.

Railway, 213 U. S. 126, the Court says at page 132,

quoting from In re Chase, 59 C. C. A. 629:

''It is settled that a trustee in bankruptcy has

no equities greater than those of the bankrupt,

and that he will be ordered to do full justice,

even in some cases where the circnunstances would



give rise to no legal I'ight, and, perhaps, not

even to a right which could be enforced in a court

of equity as against an ordinary litigant."

And at page 133, quoting from Thompson v. Fair-

banks, 196 U. S. 516, the Court says

:

"Under the present bankrupt act, the trustee

takes the property of the bankrupt, in cases un-

affected by fraud, in the same plight and condi-

tion that the bankrupt himself held it, and sub-

ject to all the equities impressed uj)on it in the

hands of the bankrupt, except in cases where there

has been a conveyance or encumbrance of the

property which is void as against the trustee by
some positive provision of*the act."

And. again at page 134 the Court says

:

''The equitable rights of the i)arties were not

changed by the commencement of bankruptcy
proceedings. All obligations of a legal and equi-

table nature remained undisturbed thereby."

In Matter of Max Goldman, petition of National

Cash Register Co., 23 A. B. R. 497, 174 F. 579 (C. C. A.

6th Circuit, 1909) the Court says, page 500:

"The terminology of the common law where a

lien is spoken of is inadequate to describe a large

class of rights in or to a subject arising from the

express or implied contracts of parties which are

recognized and enforced in courts of equity."

In Society of Shakers v. Watson, 68 F. 730 (Circuit

Court of Appeals 6th Circuit, 1895) the Court says

at page 739

:

"Rights in equity equivalent to liens may arise

mider various circmnstances. Thus, real or per-



sonal estate may be charged by an agreement,

express or implied, creating a trust which equity

will enforce." Snell, Eq. (2d Ed.) 274. "In courts

of equity the term 'lien' is used as synonymous

with a charge of incumbrance upon a thing, where

there is neither jus in re, nor ad rem, nor posses-

sion of the thing. The term is applied as well to

charges arising by exi:)ress engagement of the

owner of property, as to a duty or intention im-

plied on his part to make the property answer-

able for the specific debt or engagement. Mr.

Justice Erie once remarked (Crunsdon v. Allard,

2 El. & El. 27) that 'the words ''equitable lien"

are intensely midefined.' It is necessarily the case

that something of vagueness and uncertainty

should attend a doctrine that is of such wide and

varied aj^plication as is this of equitable lien ; and

yet the principles are as well defined as other

equitable principles, and their ai)plication to cer-

tain well-established classes of liens is well set-

tled. To apply them to that undefined class of liens

which arises from the contracts of parties may be

more difficult, because these liens are as various

as are the contracts, and precedents which exactly

apply may not be found. This wide application of

the doctrine is one element of the importance of

this branch of equity jurisprudence." 1 Jones,

Liens, 28.

In Wilsou V. Duncan, 21 A. B. R. (N. S.) 743 (C. C.

A. 5th Circuit, 1932), 61 F. (2d) 515, the Court says at

page 744:

"Of course an involuntary assignee, like a trus-

tee in bankruptcy, occupies no better position than

a voluntary assignee, for all obligations of a legal

and equitable nature except those expressly af-



fected by the terms of the act, remain undis-

turbed by bankruptcy. Hurley v. Atchison, Topeka

& Santa Fe R. R., 213 U. S. 126; Beacon Trust

Co. V. Dolan, 27 F. (2d) 247; In re Ideal Up-
holstering Co., 28 F. (2d) 791."

In Matter of Gamble, 7 A. B. R. (N. S.) 540 (Dis-

trict Court, Pennsylvania, 1926), 14 F. (2d) 847, the

Court says at page 543:

"The rights and remedies of the trustee in

bankruptcy are determined by the conditions at

the time the petition is filed. While it is provided

under section 47-a that as to all property coming

into the bankruptcy court, the trustee 'shall be

deemed vested with all the rights, remedies and

powers of a creditor holding a lien by legal or

equitable proceedings thereon,' this does not en-

title him to claim any higher rights than those

which existed against the bankrupt when the peti-

tion was filed. All the ecjuities against the bank-

rupt and all the liens and rights w^hich existed

against him at that time can be asserted against

his trustee. Keeble v. Deere Plow Co., 190 F.

1019 ; In re Brown Wagon Company, 224 F. 266

;

Bailey v. Baker Ice Company, 239 IJ. S. 268."

In re Mason, Ciirley, Brady, Inc., 12 A. B. R.

(N. S.) 691 (District Court, Maryland, 1928), 28 F.

(2d) 981, the Court says at pages 696-7:

"It is, of course, the duty of the bankruptcy
court to see that there is surrendered to the trus-

tee every interest of whatsoever kind to which
the bankrupt himself is entitled, to the end that

general creditors are protected to the greatest pos-

sible extent, but in doing so, the court is not per-

mitted to ovei-ride the clear equities of other par-
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ties and to remove them from a preferred position,

which is not otherwise subject to attack mider any

provision of the Bankruptcy Act, and to relegate

them to an inferior position merely because it

would be advantageous to the estate as a whole so

to do."

SUBROGATION.

It is a well recognized principle of equity that a

surety, under circumstances such as exist in this case,

is entitled to be subrogated to the rights of the county.

The funds retained by the comity from Collins are,

in the eyes of the law, retained as much for the pro-

tection of the surety as for the protection of the

county. The surety has an equitable lien upon the

fund, which lien attaches as of the date of its bond.

This principle has been applied to such cases by the

Supreme Court and by Courts of Appeal in our own

and other circuits.

Prairie State Bank v. United States, 164 U. S.

227, 233;

^'That a stipulation in a building contract for

the retention, until the completion of the work,

of a certain portion of the consideration is as

much for the indemnity of him who may be guar-

antor of the performance of the work as for him
for whom the work is to be performed; that it

raises an equity in the surety in the fimd to be

created and that a disregard of such stipulation by
the voluntary act of the creditor operates to re-

lease the sureties, is amply sustained by author-

ities."



Henningsen v. V. S. Fidelity & Guaranty Co.,

143 Fed. 810, (C. V. A. 9th Circuit, 1906)

page 814

:

''Where, as in the Prairie State Bank and the

Rimdle Cases, supra, the surety is compelled to

make good the default of his 7)rincipal as respects

the government, the surety is, as was distinctly

held in those cases, entitled to be subrogated to

the lights of the government. Uijon precisely the

same principle the surety is entitled to be subro-

gated to the rights of the laborers and material-

men, where, as in the present case, it is compelled

by reason of the obligations of the bond to pay
them for labor and material because of the default

of its princijjal. That right of subrogation relates

back, as was held by the Supreme Court in

Prairie State Bank v. United States, supra, to the

time the contract of suret.yship was entered into.

See, also, First National Bank of Seattle v. City

Trust Safe Deposit Surety Co., et al., 114 Fed.

529, 52 C. C. A. 313; Richards Brick Co. v. Roth-
well, 18 App. D. C. 516."

The case was affirmed by the United States Supreme

Court, 208 U. S. 404, where the ('ourt says, page 410:

''The Guaranty Company was surety on that

contract. Its stipulation was not merely that the

contractor should construct the buildings, but that

he should pay promptly and in full all persons
supplying labor and material in the prosecution
of the work contracted foi*. He did not make this

payment, and the Guaranty Com])any, as surety,

was compelled to and did make the payment. Is

its equity superior to that of one who simply
loaned money to the contractor to be by him used
as he saw tit, either in the performance of his
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building contract or in any other way ? We think

it is. It paid the laborers and materialmen and

thus released the contractor from his obligations

to them, and to the same extent released the

Grovermnent from all equitable obligations to see

that the laborers and supply men were paid. It

did this not as a volunteer but by reason of con-

tract obligations entered into before the com-

mencement of the work."

In the Matter of Scofield, 32 A. B. R. 817, 215

Fed. 45 (C. C. A. 2d 1914), p. 50:

''The Supreme Court in Prairie State Bank v.

United States, 164 U. S. 227, held that a stipula-

tion in a building contract for the retention until

the completion of the work of a certain portion

of the consideration is as much for the indemnity

of him who may be guarantor of the performance

of the work as for him for whom the work is to

be performed, and that it raised an equity in the

fund to be created. In accordance with this doc-

trine the equity of the Fidelity Company in this

reserved fimd cannot be successfully questioned.

And the fact is quite inmiaterial that the contract

which the Scofield Company made with the gov-

ernment provided simply for the retention of the

fund mitil the completion of the work. A similar

])rovision existed in the contract in the Prairie

State Bank case but that fact did not prevent

the Supreme Court from regarding the reserved

fund as witliheld for the benefit of the surety

as well as for the protection of the govermnent.

The doctrine of that case was reasserted by the

Supreme Court in Henningsen v. United States

Fidelity & Guaranty Company, 208 U. S. 404.

These cases show that the equity of the surety
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who pays the debts arising luider the contract will

take precedence of any assignment of funds due

from the government made by the contractor. A
fortiori the equity of the surety must take prece-

dence of the general creditors."

CASES CITED BY THE APPELLANT.

Comisel cites Adamson v. Paonessa, 180 Cal. 157;

American Surety Co. v. City of Santa Barbara, 56

Fed. (2d) 769, which last case follows Los Angeles

Rock d' Gravel Co. v. Coast Construction Co., 185 Cal.

586.

Each of these three cases arises under and relates

to the statutes governing street improvement by cities,

"The Vrooman Act" (Stats. 1885, p. 147, Deering's

General Laws, 1931, Act 8194, p. 4422) and ''The Im-

provement Act of 1911" (Stats. 1911, p. 730), Deer-

ing's General Laws, 1931, Act. No. 8199, p. 4519). An
analysis of these two acts (and they are identical as to

the points here material), shows that, as stated by the

Court in Los Angeles Rock & Gravel Co. v. Coast

Construction Co., supra, page 591

:

"The Vrooman Act provides a comprehensiA^e,

self-sufficient, and exclusive plan for the improve-

ment of streets, etc., which covers not only the

doing of the work and the protection of labor-

ers, materialmen, the city, and owners of prop-

erty, but likewise provides a complete and com-
prehensive scheme for tlie payment of the

contractor.
'

'

The statute popularly known as "The Improvement

Act of 1911" (Stats. 1911, p. 730, Deering's General
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Laws, 1931, Act No. 8199) provides that whenever in

the opinion of the city council the public interest or

convenience may so require, the council is authorized

to order street work done (Sec. 2), and may make

the expense of such work chargeable upon a district to

be assessed to pay the cost and expense thereof. (Sec.

4.) The city coimcil, after the passage of the resolu-

tion of intention and posting of notices and hearings,

acquires jurisdiction to order the proposed improve-

ments. (Sec. 7.) The owners of three-fourths of the

frontage may elect to take the work and enter into

a contract therefor. All such work is to be done

subject to regulation ])y the city council. If the owners

do not so elect it becomes the duty of the superin-

tendent of streets to enter into a contract for the w^ork.

(Sec. 12.) Although the superintendent of streets is

authorized to make all written contracts and all work

must be done under the supervision of the superin-

tendent of streets or the city engineer, the Act pro-

vides. Sec. 18

:

"Said contract shall contain also express notice

that, in no case, except where it is otherwise pro-

vided by law or the city charter will the city,

or any officer thereof, be liable for any ])ortion

of the expense, nor for any delinquency of per-

sons or property assessed.''

Any laborer or materialman whose claim has not

been paid by the contractor shall have a first lien

upon the assessment and bonds issued to represent any

assessment. (Sec. 19.) The expenses incurred for any

work shall be assessed u]:)on the lots fronting thereon,

each lot being separately assessed in proportion to the
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frontage. (Sec. 20.) The warrants are delivered to the

contractor and by virtue of the warrant the contractor

is authorized to receive the amount of the several

assessments made to cover the sum due for the work

performed. (Sec. 23.) The contractor may sue in his

own name the owner of the land and recover the

amomit of any assessment remaining unpaid. (Sec.

27.) The street improvement bonds provide that they

are issued to represent the cost of certain street work,

that the amount is the amount assessed against the

lot referred to in the bond, that it is a lien upon the

property affected, that the bond is payable exclusively

from said fund and that neither the municipality or

any officer thereof is liable for payment. (Sec. 63.)

''The Voorman Act" provides:

In Section 7 that the expenses incurred for

any work authorized shall be assessed upon the

lots and lands fronting thereon.

In Section 9 for a w-arrant which authorizes the

contractor to demand and receive the assessments.

Section 12 authorizes the contractor to sue the

owner.

The statute here involved under wdiich the contract

between the county and Collins was made is the Pub-

lic Works Act of 1919. (Stats. 1919, p. 487, Deering's

General Laws, 1931, Act No. 6423, p. 3680.) The fun-

damental distinction between the City Street Lien

Statutes and the Public Works Statute is an obvious

one, that imder the Street Lien Statutes, the city,

which lets the contract, does not pay the bill, while

under the Public Works Statute the coimty which lets
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the contract does pay the contractor out of county

funds. Under the Public Works Statute, therefore,

there is and under the City Street Lien Statutes there

is not, a fund applicable to the pajonent of the con-

tractor for his work; a fund against which the equi-

table lien of subrogation can attach. To apply this

distinction to the Collins case. Under the Public

Works Statute the surety is sul)rogated to the rights

of the county, including subrogation to the equitable

lien of the county in the reserved fund in the hands

of the county for the purpose of paying for the com-

pleted work. Had that work been done under the City

Street Improvement Act then, in that event, the surety

would have no right of subrogation to the rights of

the city because the city was not the obligee and be-

cause the city held no fund applicable to the payment

of the contractor. The only right of subrogation vested

in the surety imder the City Street Lien Acts would

be that of subrogation to the rights of the laborers, ma-

terialmen and sub-contractors whose bills it might

have paid. What fliose rights are, clearly ai:)pears from

the statute; a right of lien upon the assessment and

bonds issued to represent any assessment (Sec. 19),

a right to pursue the A^arious individual property owtl-

ers, pro rata according to their frontage, a right which

evidently would be lost upon failure to fully comj^ly

with the statutory requirements as to ]>rocedure in

tiling their claim and in bringing suit thereon within

the statutory time.

This is not all. The surety in the Collins case is sub-

rogated both to the rights of the county obligee and

also to the rights of the materialmen and laborers
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whose claims it has paid. These rights of the material-

men and laborers, to which the surety is subrogated,

are fmidamentally different under the Public Works

Act and under the City Street Lien Statute. Under

the Street Lien Statutes the laborer, materialmen or

sub-contractor, upon filing lien notices, can sue within

the prescribed time to enforce their lien upon the as-

sessment and bonds. Under the Pu])lic Works Statutes,

upon filing his stop notice, the laborer or materialman

acquires an equitable lien or equitable garnishment

upon the fund.

Bates V. Santa Barbara, 90 Cal. 543.

The distinctions we are here making are thoroughly

recognized by and form the basis of the decisions in

the cases referred to.

Adamson v. Paonessa, 180 Cal. 157, holds that Sec-

tion 1184 C. C. P. does not apply to the proceedings

under the Vrooman Act. The (^ourt says, page 162, re-

ferring to Section 1184 C. C. P.:

''This j)rovision is clearly applicable only to

cases where the contractor is to be paid either

by the owner of the property upon which the

w^ork is done, or by the person, public or private,

by whom the contract was made. It cannot be

applied where payment is not to be made in that

manner, but is to be made by a number of differ-

ent persons not parties to the contract, each of

whom pays independently his separate share of

the amount due.

''Right here also lies the difference between

the present case and th(^ line of authoi'ities cited

by ap])llant's covmsel, beginning with Prairie

State National Bank v. United States, 164 U. S.
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227. In those decisions the facts arc essentially

the same as in this, with the exception that either

by statute or by the contract itself, a fimd was in

effect reserved for the benefit of materialmen and

laborers whom the contractoi' might fail to pay. In

other words, the materialmen and laborers had a

right as against a certain fund in addition to any

recovery against the contractor or his surety. Un-
der such circumstances if the surety paid their

claims he would be subrogated to their rights

against such fmid. Such, however, is not the

case here, as there is no fund against which the

materialmen and laborers have a right."

By Section 19 as amended in 1919, a lien is created

in favor of laborers and materialmen upon the assess-

ments under the Vrooman Act. This amendment creat-

ing the lien was enacted subsequent to the decision in

Adamson v. Paonessa.

In Los Angeles Roclx <& Gravel Co. i\ Coast Con-

struction Company, 185 Cal. 586, the contract was for

street work under the Yrooman x\ct. The Court ex-

pressly points out at page 590:

"There is no provision for the withholding of

the warrant mitil the claims of the materialmen

and laborers have been discharged. * * * There

is no provision which gives such claimants any
right or lien, equitable or otherwise, upon money
or bonds coining to the contractor. In ])articular

there is no provision in the act authorizing or

permitting the retention by the nnmicipality, or

by the owners whose lands ai'e assessed, of any-

thing which may be due the contractor in order

to 2:>ay the claims of materialmen oi* laborers, or
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permitting the deduction of the amount of such

claims from anything that may be due the con-

tractor.
'

'

In Maryland Camaltij Company v. Shafer, 57 Cal.

App. 580 (petition for rehearing denied by the Su-

preme Court 1922), it appears that the County of

Tulare made a contract with Shafer for the construc-

tion of a highway. Shafer completed the contract but

failed to pay many claims for labor, material and

supplies used in the work. He also made assignments

to various persons of sums to become due under the

contract. The surety brought action against the comity,

the contractor, and all the claimants. The county paid

into court some $13,000.00 balance due mider the con-

tract. The Court found that some $14,000.00 in claims

had been filed with the Board of Supervisors and

that the claimants had filed cross-complaints and were

entitled to judgment. The judgment of the court fur-

ther provides that upon payment of these claimants

by the surety company the surety company is entitled

to payment out of the fund of $13,000.00 deposited by

the county. Thompson Brothers were denied relief and

appealed. The Court held that Thompson was not en-

titled to participate and not entitled to a judgment

against the surety company, he having failed to file

a stop notice but had taken from the contractor an

order or assignment for the amoimt of his claim.

Thompson claimed that the surety company had no

right or equity in the fund reserved in so far as it

had been assigned by the contractor. The Court says,

page 583,
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"In support of" such contention appellant relies

on the cases of Adamson v. Paonessa, 180 Cal.

157 (179 Pac. 880), and American Surety Co. v.

Empire Securities Co., 185 Cal. 586 (197 Pac.

941). The first case relates to a contract for street

work under the Improvement Act of 1911 (Stats.

1911, p. 730), and the latter to similar work mi-

der the Vrooman Act (Stats. 1885, p. 147). In
neither case did the contract provide for a reserve

fund as in the case at bar. In Adamson v. Pao-

nessa, supra, this distinction is clearly pointed

out by the court. The j)rovision of the contract

for the retention of twenty-five per cent of the

value of the work until the completion thereof

became a part of the contract of suretyship and

was as much for the indemnity of the surety as

for the county. (Prairie State Bank v. United

States, 164 U. S. 227 [41 L. Ed. 412, 17 Sup. Ct.

Rep. 142, see, also, Rose's U. S. Notes].) The fur-

ther provision for retention by the county of suf-

ficient funds to pay claimants who filed verified

claims was equally a part of plaintiff's contract

and was for the protection of the surety as much
as for that of claimants. To the extent that such

X^rovision was observed, the liability of the surety

was lessened. The fund retained was beyond the

control of Shafer and no assii^iment by him could

prejudice the rio-hts of the parties for whose

benefit the fund was created. To hold otherwise

would be to nullify the stipulation of the contract

for the retention of the fund and to destroy the

security intended for the benefit of claimants

bringin,i2; themselves within its terms as well as

for the protection of the surety. (Wasco County

V. New Eng-land Equitable Ins. Co., 88 Or. 465;

In re Scofield Co., 215 Fed. 45; Derby v. United
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States F. & G. Co., 87 Or. 34; Henningsen v.

United States F. & G. Co., 208 U. S. 404; Colum-

bia Di,£>ger Co. v. Rector, 215 Feci. 618; Green-

ville Bank v. Lawrence, 76 Fed. 545.)"

See also the companion case of Maryland Casualty

Company v. Shafer, 57 Cal. xipp. 585; appeal of

Ijindsay National Bank.

Castro V. Malcolm, 66 Cal. App. 635 (petition for

rehearing by Supreme Court denied 1924).

The County of Kern made a contract with the Coast

Construction Company for highway construction. The

American Surety Company executed a bond for faith-

ful performance and also a second bond as security

for materialmen and laborers. The agreement provided

for progress payments to the extent of 75% and the

retention by the comity of 25% until 35 days after

final completion. The Empire Securities Company

loaned money to the contractor upon security of an

assignment of all the right, title and interest of the

contractor in and to the moneys that might become

due and payable under the contract. The contractor,

after part performance, abandoned and discontinued

the work. At the time of the abandonment four esti-

mates, aggregating some $20,000.00, had been paid and

a fifth estimate had been approved amounting to some

$3800.00, but remained unpaid. At the time of the

default the county had in its possession about $8000.00

in retained percentages as well as other sums of money

due and to become due the contractor. The surety paid

off over $15,000.00 to materialmen and laborers on

account of the contract. The comity paid some $2000.00
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to the persons who finished the work and the Court

awarded the balance of the $8000.00 to the Surety

Company on its right of subrogation as against the

claim of the Finance Company under its assignment.

The Court said, page 641

:

"It is by virtue of this assignment of the fifth

estimate that the Securities Company claims to be

entitled to the sum of $3867.25, as hereinbefore

stated. To support its contention the appellant re-

lies upon the cases of Los Angeles Rock and

Gravel Co. v. Coast Construction Co., 185 Cal.

586 (197 Pac. 941); Slayden v. O'Dea, 182 Cal.

500 (189 Pac. 1066) ; Adamson v. Paonessa, 180

Cal. 157 (179 Pac. 880) ; Hunt v. Empire Securi-
• ties Co., 50 Cal. App. 43 (194 Pac. 744). These

cases, however, have no apX-)lication to the issues

presented to this court for decision. In those cases

the contracts were awarded under the provisions

of the Vrooman Act (Stats. 1885, p. 147), or the

Improvement Act of 1911 (Stats. 1911, p. 730),

contain no provisions as to the retention of any

portion of the contract price, and also were in-

stances in which the contracting parties had no

rights in any portion of the amomit agreed to be

paid to which a surety upon performance could

be subrogated. In the case at bar the comit}^ of

Kern had control and in its treasury the entire

sum agreed to be paid to the contractor and the

provisions of the contract not only gave the comity

the right to withhold twenty-five per cent of the

stipulated amount to be paid as compensation for

the proposed improvement, but also had the right

in the event of the abandonment of the contract

l)y the contractor, to use any moneys due or to

become due on the contract to complete the work
that might be left undone by the contractor.

'

'
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The Court cites

Title Guaranty <£ Surety Co. v. Butcher, 203

Fed. 167;

First National Bank v. City Trust Co., 114 Fed.

529;

Re McGarry d- Son, 240 Fed. 400;

Prairie State Bank v. United States, 164 U. S.

227;

Wasco County v. New England Equitable Ins.

Co., 88 Or. 465.

THE LABOR AND MATERIAL BILLS OF COLLINS.

The trustee concedes to ap])ellee a lien for the sum
exi^ended by appellee in completion but resists the

claim of appellee to a lien for reimbursement of the

bills left unpaid by Collins and discharged by appellee.

No distinction is to be di-awn between the two classes

of items. The county had the primary right and the

surety had the right of subrogation to withhold funds

from the contract to cover the one class alike with

the other class. The authorities abundantly support

this proposition. In American Surety Co. v. City of
Santa Barbara, 56 Fed. (2d) 769, supra, the Court of

Appeals of this circuit states, referring to Prairie

State National Bank v. U. S., 164 U. S. 227, says at

page 771

:

"The surety not only having finished the work,
but also having paid labor and material bills of
the contractor, was entitled by subrogation to the
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10% payment withheld by the government as

against an assignee of the contractor."

In re Scofield, 32 A. B. R. 817, supra. Scofield, the

contractor, completed performance of the work and

went into bankruptcy three days thereafter. The

surety company paid labor and material bills on the

job left unpaid by the contractor. The surety com-

pany was held to have a lien upon the reserved per-

centages of the contract price superior to that of the

general creditors.

The Court said, at page 819

:

''The question thus presented is whether under

the circmnstances stated the surety of the bank-

rupt contractor who has paid the claims of the

laborers and materialmen has any equity in this

so-called reserved fund which it can assert to

the exclusion of the general creditors. * * * (page

823.) It appears to us that the reserved percent-

ages were withheld to secure the performance of

the contract. We are unable, however, to see that

any real difficulty exists as to the rules which gov-

ern the facts of this case. It is not disputed that

the claims which the Fidelity Company has satis-

fied are claims which it was the duty of the Sco-

field Compan}^ to pa}'. In making the payments it

did the Fidelity Company discharged obligations

due from the Scofield Compau}^ for the j^erform-

ance of which the Fidelity Company was bomid
under the obligation of its suretyship. When the

Fidelit}^ Company assumed the obligation of

suretyship, its equity at once commenced with its

obligation to see that the Scofield Company duly

performed all the obligations which the contract

with the government imposed upon it, including its
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obligations to promptly pay the laborers and

materialmen.
'

'

First National Bank v. City Trust, Safe d-

Deposit dc Surety Company, 114 Fed. 529 (C.

C. A., 9th Circuit, 1902).

McCauley & Delaney entered into a paving contract

with the City of Seattle. The bank advanced the neces-

sary money and the contractors assigned to the bank

the proceeds of the contract. The contract with the

city provided for the retention of 30% to secure the

payment of laborers and materialmen until thirty days

after the completion of the work. The City Trust,

Safe Deposit & Surety Company became surety on the

bond to the city for its ow^n use and for the use of all

persons performing work on the contract. The con-

tractors discontinued the work and the surety com-

l)any completed, paid the expenses thereof and all the

unpaid hills incurred hy the original contractors. The

Court held that the surety company was subrogated to

the extent necessary to protect it from loss, to all the

rights which the city might have asserted against the

fund in its hands. The Court refers to Prairie State

National Bank v, U. S., 164 U. S. 227, as holding that

the claim in equity of the surety arose when he entered

into the contract of suretyship and that the stipulation

in the building contract for the retention of a portion

of the consideration is as much for the indemnity of

the surety as for the party for whom the w^ork is to be

performed, and the Court says at page 532

:

"Applying these principles to the present case,

it is clear that the lien of the surety company upon
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all funds now retained in the possession of the

city, and applicable upon the contract, had its in-

ception at the tinie when it entered into the con-

tract of suret3^shi]3, and that subsequent to that

date the contractors, McCauley & Delaney, had no
power to create a lien upon the payments to be

made by the city, and make it paramount to the

lien of the surety. That the right of the bank in

this instance is subsequent to the surety's lien is

not to be questioned. * * * By abandoning- the con-

tract the contractors lost the right to compel the

city to pay them any smn whatever on account of

the work which they had done. Their assignee,

the bank, stood in no better position than they.

The city undoubtedly had the right to declare the

contract and all unpaid sums which it had prom-
ised to pay theremider forfeited. That it had this

right is not disputed, but it is said that the city

has not exercised it, and that, therefore, the right

cannot avail the surety. But the true inquiry is,

not what has the city done, but what had it the

right to do '? It had the right, if it had itself as-

sumed the completion of the abandoned work,

to retain for its own protection not only the stipu-

lated 30%, but all sums then due or earned mider

the contract, and no assignment by the contractors

could defeat that right. Among the obligations of

the contractors was included the duty to pay all

claims for work, labor and material. The surety,

by the terms of its bond, had gaiaranteed that the

contractors would pay 'all just claims for w^ork,

labor, or material furnished in the execution of

the contract.' The surety's obligation to pay liens

and claims outstanding when the contract was
abandoned was not limited in extent to the re-

served 30% of the money then earned by the con-
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troctors, but it included the full sum of the unpaid

claims, amounting to $3,161.38. In the Prairie

State National Bank Case the Court expressly

declared that the right of Hitchcock, the surety,

was not limited to the 10% reserved, but that it

was a right to 'resort to the securities and rem-

edies which the creditor, the United States, was

capable of asserting against the debtor, Smidberg

& Co.' So, in the case before the court, when the

surety assimied the burden of the contract, it

stood in the position of the city, so far as the

unpaid stipulation sums under the contract were

concerned, and it acquired the city's right so far

as it might be necessary to resort to the same to

reunburse it for all its outlay in completing the

work. We think the right of the surety company
went that far, and no farther. * * * in other

words, if the moneys which are now retained b}^

the city, if paid to the surety company would more
than repay it the total amount of its expense in-

curred in completing the contract,—equity would

require that the excess be paid to the bank, rather

than to the surety. The right of subrogation has

its origin not in contract, but in equity, and it goes

no further than the strict demands of equity and

justice demand. The equitable lien of the surety

comjDany extends only so far as may be necessary

for its reimbursement."

In
Fidelity dc Deposit Co. of Maryland v. Claihorne

Parish School Board, et at., 35 Fed. Rep. 2d

Series, 376 (District Court, Louisiana, 1929),

the Court says, page 377:

"As pointed out in the opinion on the plea to

the jurisdiction and motion to dismiss, the con-
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tract and bond together constituted a three-sided

agreement between the school board, the con-

tractor, and the surety, carrying mutual rights

and obligations which, by the very nature of the

midertaking, all were bound to respect and per-

fonn. The contractor was required to complete

and deliver the building to the school board, free

of claims and liens, according to the contract, and
the siu'ety was bound to see that these obligations

were carried out. On the other hand, the school

board or owner was obligated to pay the price

only in the manner and for the purpose stipulated

in the contract. By accepting the guaranty of the

surety for the performance of the work, the board

agreed that the former should have the protection

which that method and manner of pa\anent would
afford. As a result of the relation thus created,

the surety acquired an interest in the funds in the

hands of the board entitling it to claim the same
for its reimbursement in event it was called upon
to pay laborers and materialmen, which was supe-

rior to that of any third person holding an assign-

ment for money loaned to the contractor outside

the contract. Prairie State Nat. Bank v. U. S.,

164 U. S. 231, 17 S. Ct. 142, 41 L. Ed. 412 ; Hen-
ningsen v. Fidelity & Guaranty Co., 208 U. S. 404.

28 S. (^t. 389, 52 L. Ed. 547."
^

This case was affirmed by the Circuit Court of Ap-

peals, 5th Circuit, in Claihome Parish School Board v.

Fidelitij d- Deposit Co. of Maryland, 40 Fed. Rep. (2d)

577. In its opinion the Circuit Court of Appeals says,

page 579

:

"The retained percentage was for the jjurpose

of securing fi-om the original contractor perform-

ance of the building contract, one term of which
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was the payment of the claims of laborers and

materiahnen. It was to the interest of appellee

(the bonding company) that these claims be paid,

to relieve it of liability therefor, under its bond.

The appellee had the right to insist upon the re-

tention and application of this fmid to respond to

one of its intended purposes, viz., the payment of

claunants, so long as the appellee stood to suffer

loss by such breach of the building contract by the

contractor.
'

'

In Exchange State Bank v. Federal Surety Co., 28

Fed. Rep. (2d) 485 (C. C. A., 8th Circuit, 1928), it

appears that the Rand Construction Company entered

into a contract with Wyandotte County, Kansas, for

the construction of a section of highway. The Federal

Surety Company furnished a bond conditioned for the

payment of all indebtedness incurred for labor or

material furnished in the construction. The Construc-

tion Company failed to carry out its contract and the

work was finally completed by the Surety Company

or mider its direction and was accepted by the county.

In completing the work the Surety Company paid out

$12,700.00 cost of completion. The Surety Company

also paid some $24,000.00 unpaid clauns for labor and

material outstanding against the contractor upon his

abandonment. The Court held that the Surety Com-

pany had an equitable lien which arose at the time of

the execution of its bond and which was superior to

an assig-mnent by the contractor to a bank of the funds

in question, and held that the balance of the moneys in

the hands of the county should be paid to the surety on

its total claim of $36,000.00. The Court cites the au-

thorities in full and quotes from Prairie State Bank,
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164 U. S. 227, Southern Surety Company v. Holden,

14 Fed. (2d) 411 (C. C. A., 8th).

THE EQUITABLE LIEN EXTENDS TO THE WHOLE FUND
RETAINED.

To the extent that it is necessary to make itself

whole, the surety has the right of subrogation to all

funds in the hands of the county.

Lacy V. Maryland Casualty Co., 32 Fed. (2d) 48

(C. C. A. 4th Circuit, 1929), page 51:

"So far as the funds due under contract No. 378

are concerned, we think that there can be no

question that the decree of the court below was
correct. For reasons which we shall discuss later

on, w^e do not think that the assignment contained

in the application for bond covered anything but

the percentages required to be retained mider the

contract; but we are satisfied that the rights of

the casualty company in the funds due under the

contract were not limited to what was conferred

by the application. Exchange State Bank v. Fed-

eral Surety Co. (C. C. A. 8th), 28 F. (2d) 485.

The rule is well settled that, independently of

assignment, the surety on a contractor's bond,

who completes the contract on default of the prin-

cipal, is subrogated to the rights of the obligee,

and, to the extent necessary to reimburse himself,

has an equity in the funds due the contractor,

which is superior to that of a mere assi.gnee.

Prairie State National Bank v. U. S., 164 U. S.

227. 17 S. Ct. 142, 41 L. Ed. 412; Henningsen v.

United States Fidelity & Guaranty Co., 208 U. S.

404, 28 S. Ct. 389, 52 L. Ed. 547; First Nat. Bank
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V. City Trust Co. (C. C. A. 9th), 114 F. 529; State

ex rei. Southern Surety Co. v. Schlesmger, 114

Ohio St. 323, 151 N. E. 177, 45 A. L. R. 371 and

note beginning at page 379; Labbe v. Bernard,

196 Mass. 551, 82 N. E. 688, 14 L. R. A. (N. S.)

457, and note; 21 R. V. L. 1113, 1114.

The question arises whether this superior equity

of the surety extends to the current estimates

payable under the contract or merely to the re-

tained percentage. We think that it extends to

both. The equity arises because of the obligation

of the surety to perform the contract of the prin-

cipal. Upon his performance of this contract,

equity subrogates him to all rights of the obligee

as against the principal. Now the obligee, upon

default of the principal, is without doubt entitled

to apply all moneys \mpaid towards the perform-

ance of the contract, ignoring any assignments by

the principal; and it necessarily follows that the

surety upon performing the contract, being sub-

rogated to the rights of the obligee, is entitled to

the moneys unpaid so far as necessary to reim-

burse his loss. If the surety, instead of perform-

ing the contract, elects to pay damages, it can be

held for no more than the amomit which the

obligee is compelled to pay to complete the work

over and above the amount which it has on hand

at the time of the principal's default, for this is

all the damage that the surety sustains. But when

this happens the surety receives the benefit of the

unpaid current estimates as well as the retained

percentages. Equity, of course, will not place him

in worse position where he performs the contract

of the principal in accordance with his obligation

than where he elects to respond in damages.
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And this conclusion we think is supported by

authority as well as by reason."

Farmer's Bank v. Hayes, 58 Fed. (2d) 34 (C. C.

A. 6th Circuit, 1932).

Hayes entered into a contract to erect school build-

ings and the National Surety Company furnished a

bond conditioned for the faithful performance of the

contract and to pay all persons furnishing labor or

material. The contract provided for monthly progress

payments based upon the amount of work done. The

contract required the withholding of 15% of the esti-

mates until completion. The surety paid over $19,-

000.00 to persons furnishing material which the coi.

tractor had failed to pay.

The Court says, page 37:

"Upon the merits, the right of the surety to

the fund here in dispute is settled by a long line

of federal and state cases, of which it is sufficient

to cite Prairie State Nat. Bank v. U. S., 164 U. S.

227, 17 S. Ct. 142, 41 L. Ed. 412 ; Henningsen v.

United States Fidelity & Guaranty Co., 208 U. S.

404, 28 S. Ct. 389, 52 L. Ed. 547 ; First National

Bank v. City Trust, Safe Deposit & Surety Co.,

114 F. 529 (C. C. A. 9) ; Lacy v. Maryland Cas-

ualty Co., 32 F. (2d) 48 (C. C. A. 4) : Fidelity &
Deposit Co. V. Claiborne Parish School Board,

(D. C.) 35 F. (2d) 376, affirmed by 40 F. (2d) 577

(C. C. A. 5) ; Ohio ex rel. Southern Surety Co. v.

Schlesinger, 114 Ohio St. 323, 151 N. E. 177, note

in 45 A. L. R. 371. * * * But, whether in the in-

stant case the surety's rights aiise out of sub-

rogation to the rights of the board of trust or of

the equitable liens of the laborers and material-
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men, the result is the same. In either case the

equitable rights of the surety become fixed as of

the date of the bond, and are superior to those of

any holder of an after-acquired lien. Whether the

lien of the surety extends only to the reserved

percentage under the contract, or also to sums

earned under the contract, and retained by the

owner, is a question which has frequently been

raised. We think it is now settled that it extends

to both. Lacy v. Maryland ('asualty Co., supra;

First National Bank v. City Trust & Surety ('o.,

supra; Exchange State Bank v. Federal Surety

Co., 28 F. (2d) 485 (C. C. A. 8)."

Columhia Digger Co. v. Rector, 215 Fed. 618

(District Court of Washington, 1914), page

630:
^

' It is contended that the sureties had no equity

in this money. The rule has been laid down in

this circuit, under a statutory bond, similar to the

one in question, that the materialman has a lien

(an equitable lien) upon the funds in the hands

of the city, not limited to the percentage retained

under the terms of the contract, and that the

surety who, upon the failure of his principal, dis-

charges the claim of the materiahnan has a like

lien by subrogation, superior to that of his prin-

cipal's assignee. First Nat'l Bank v. City T. S.

I). & S. Co., 114 Fed. 529, 52 C. C. A. 313; Hen-

ningsen v. U. S. F. & G. Co., 143 Fed. 810, 74 C.

C. A. 484."
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THE STOP NOTICES.

The record shows that stop notices were filed aggre-

gating- $12,763.98, and of this amount $11,415.52 ap-

plies to items included in the demand of the trustee

upon the surety company, that is to say, the smn of

$11,415.52 represents payments for material and labor

supplied prior to September 25, 1929. The claims of

the creditors filing stop notices were all paid by the

appellee well within the time provided by the statute

for the filing of suits by claimants upon stop notices.

That tmie is provided by Section 2 of the Statute of

1919, page 487 as being the same time as that provided

by Section 1184, 1184a, 1184b and 1184c of the Code

of Civil Procedure.

As to these claims aggregating $11,415.52 the ap-

pellee, in addition to being subrogated to the equit-

able lien of the county, is also subrogated to the

equitable lien of the claimants created by the filing

of their respective stop notices.

THE ASSIGNMENT OF JUNE 11, 1929.

On June 11, 1929, as part of his application to the

Pacific Indemnity Company for his bonds, Collins

executed an agreement of indemnity in which he agrees

to indenmify the surety

"against any and all damages, loss, costs, charges

and expenses of \\hatsoever kind or nature, in-

cluding counsel and attorney fees, whether in-

curred under retainer of salary oi- otherwise,

which it shall or mav at anv time sustain or
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incur by reason or in consequence of his surety-

ship." (Tr. p. 14.)

The agreement further provides:

"In any accounting- which may be had between

the undersigned and the ('ompany, the Company

shall be entitled to charge for any and all dis-

bursements in and about the matters herein con-

templated made by it in good faith, under the

belief that it is or was liable for the sums and

amounts so disbursed, or that it was necessary

or expedient to make such disbursements, whether

or not such liability, necessity or expediency ex-

isted." (Tr. p. 15.)

The indemnity agreement further provides

:

"That the said Company, as surety on said

bond, as of this date, shall be subrogated to all

rights, i^rivileges and properties of the principal

in said contract, and said principal do hereby

assign, transfer and convey to said Company all

the deferred payments and retained percentages

arising out of this contract, and any and all

monies and properties that may be due and pay-

able to said princi])al at the time of the happen-

ing of any of the occuri-ences mentioned in

clauses one, two, three, four and five of the next

preceding paragraph, or that may thereafter be-

come due and payable to said principal on ac-

count of this contract or on account of extra w^ork

or materials supplied in connection therewith,

hereby agreeing that all such monies and the

proceeds of such payments and properties shall

be the sole property of the said Company, and

to be by it credited upon any loss, damage, charge

and expense sustained or incurred by it as above
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11, 1929, was valid. The Court merely held that there

being no showing in the record that the W' ork had been

completed by the Pacific Indenmity Company, the

Referee had smnmary jui'isdiction to hear the con-

troversy. In its opinion the Court states at page 110

:

"Had it appeared from the record that the

bankrupt had abandoned tlie contract and that

the work was completed by the appellee after the

filing of the petition in bankruptcy, thus depriv-

ing the bankrupt of any further participation in

funds to become due on the contract, a different

situation would have been presented. In the ab-

sence of such showing the sole question presented

on the admitted facts is as to the situation at

the time the petition was filed."

In Street v. Pacific Indemnity Company, 61 F. (2d)

106, supra, this Court quotes from In re Borah, 50

F. (2d) 75, a case involving an assigiunent of book

accounts, as follow^s

:

"The debtors had received no notification of

the assigmnent ; and Mayerson, though the agree-

ment declared him to be irrevocably constituted

the assignor's attorney for collection, was not

to use this power unless the assignor was in de-

fault under the agreement, and there is no sug-

gestion that default had occurred prior to the

filing of the petition. Under such circumstances

we believe that the bankruptcy court has power

to determine sununarily the respective rights of

the trustee and the assignee in respect to the as-

signed accounts outstanding at the date of the

petition." (p. 108.)

It thus appears that in the Borah case also there

was no showing that a default had occurred prior
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to the filing of the petition. In the Collins case, as

presented to this Court, upon the question of juris-

diction, there was also an absence in the record of

any showing of default prior to bankruptcy. In this

state of the record this Court said that had it appeared

that the bankrupt had abandoned the contract and

that the work was completed by the surety after the

filing of the bankruptcy petition, a different situation

would have been presented.

SPECIAL EXPENSE ITEMS.

The trustee objects particularly to certain payments

made by appellee.

(a) The expense items incurred by Anderson,

$175.22, and Hall, $866.49. The record shows that

the payment to Anderson was for the necessary

traveling expenses incurred in looking after the

interests and obligations of appellee arising out

of the contract and bonds. (Tr. p. 38.) The item

of $866.49 was paid to Hall for expenses incurred

in traveling and acting as foreman for the per-

formance and completion of the work and for

living expenses. Hall was brought to the San

Francisco Bay region solely for the purpose of

the completion of the work under this contract,

and from September 25, 1929, to November 12,

1929, he devoted his entire time to the perform-

ance of the contract, acting in the capacity of

foreman in charge of the job, performing the

work usually performed by the foreman in charge
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of road building. The reasonable value of his

services was $300.00 per month. (Tr. p. 39-40.)

(b) Rental charge of Pontiac automobile,

$216.98. The record shows that this item is for

rental for the use of this automobile owned by

the appellee '^and used on the job in question

at the rate of three cents per mile". (Tr. p. 40.)

(c) Insurance items. These all related to cov-

erage upon the job in question. (Tr. p. 41.)

(d) Cornell Tractor Co., $325.00. The record

show^s that the bulldozer, the subject matter of

this charge, "was necessary to be used in the

completion of said work'' and that appellee "used

the same in the completion of said job." (Tr. p.

43.)

We contend that it is immaterial whether these

items in whole or in loart represent charges which

might not be lienable claims. These moneys were in

fact expended by the appellee on or about the job

and solely for the purpose of its performance of the

obligations created by the two bonds in question. The

assignment of June 11, 1929, was made for the pur-

pose of indemnifying the surety company "against

any claim, damage or loss under the said bond" (Tr.

p. 19), and the moneys so assigned may be credited

by it "upon any loss, damage, charge and expense

sustained or incurred by it" imder the bond (Tr. p.

18), and the terms of Collins' obligation were to in-

demnify the company against "any and all damages,

loss, costs, charges and exiienses of whatsoever kind
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or nature" sustained by reason of its suretyship. (Tr.

p. 14.) The disputed items are clearly within the terms

of the assignment and of the indemnity agreement.

The equitable lien through subrogation, also is broad

enough to cover these items. The equitable lien is

operative to the extent that it is necessary for the

surety to make itself whole. The limit of subrogation

is not dependent upon the lienability or non-lienability

of the item but the limit is the full measure necessary

to make the surety whole, no more and no less.

L. R. A. 1918 D. Note, page 736, 737:

''If the money reserved until the completion of

a contract is in pai't for the benefit of the surety

and for his protection, as it unquestionably is,

then his right to this fund, while perha]js in-

choate, nevertheless attaches at the time the con-

tract of suretyship is entered into. * * * On
the assumption that the surety has an inchoate

right in this fund as it is created according to

the terms of the contract, such right is su])erior

to any subsequent assignment of the fund by the

contractor to the extent that the surety at the

default of the contractor suffers loss under the

contract of suretyship."

45 A. L. R. 379 Note, at page 380;

25 R. C. L. Permanent Suppl. 1930, ''Subroga-

tion" page 5675:

"The general rule with respect to the right of

the surety of a building contractor who completes

the contract upon default by the contractor, to

moneys in the hands of the contractee, earned by
the contractor before default, is that upon fhv
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completion of the contract the surety is entitled

to be subrogated to the rights which the obligee

had to, or could assert against, such funds upon

the principal contractor's default to the extent

necessary to reinihwrse itself for the outlay made
to cotnplete the contract/' (Italics ours.)

Supported by the citation of many authorities.

American Surety Co. of Netv York v. Lewis

State Bank, 58 Fed. (2d) 559 (C. C. A. 5th

Circuit, 1932).

The Court says at page 560:

"A suret}^ is indeed a favorite of equity, which

will extend its aid in exoneration, quia timet,

before he pays, and will subrogate him after he

pays, liberally and fully, as against others pri-

marily liable on the debt. Glades County v. De-

troit Fidelity & Surety Company, 57 Fed. (2d)

449, Prairie' State Nat". Bank v. \j. S., 164 U. S.

227."

Lacy V. Maryland Casualty Co., 32 Fed. (2d)

48 (C. C. A. 4th Circuit 1929), page 53:

''The surety's right of subrogation extends only

so far as ma}^ be necessary for its reimbursement

and any funds remaining thereafter should be

applied to the claims of assignees or other persons

entitled thereto. The Casualty Company, there-

fore, was not entitled under the principles of

subrogation to the profit derived from this con-

tract except in so far as might he necessary to

reimburse it for expenditures made thereunder."

(Italics ours.)
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APPELLANT ' S "SUMMARY '

'

.

There remains to be mentioned the suggestion of

the trustee that whatever the extent of the valid lien

upon the fund held by appellee, nevertheless, the

money should be all turned over to the trustee in

bankruptcy. We cannot better answer this suggestion

than by a quotation from the learned Referee in

Bankruptcy.

"In other words, to require such a course on

the part of Pacific Indemnity Company would

be to require it to perform an idle act, and "The
law neither does nor requires idle acts." Sec-

tion 3532 Civil Code of California. It may be,

were such a course pursued, the trustee, the

trustee's attorney and the referee might be per-

mitted to collect greater fees and commissions.

However, if this be the only purpose to be served,

it would appear logical, as well as equitable, that

the trustee, the trustee's attorney and the referee,

under the circumstances, must be content with

their fees and commission, leaving out considera-

tion the moneys heretofore collected by said

surety company. The inequity of requiring the

surety company to pay into the bankrupt estate

the sum sought thus to be paid in by the trustee

herein will readily be seen when section 62 and
section 64b of the Bankruptcy Act are read in

connection with the Court's construction thereof.
* * * >>

Interpreting the language of these sections, it is

said In re Emich, 226 F. 982, 984

:

"By the words 'of estates' in section 62 (Bank-
rupt Act) and 'Bankrupt's estates' in section 64,

subsec. 'b', (Bankrupt Act), is meant the unin-
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cumbered assets generally of a bankiiipt, properly

administrable in bankruptcy, as distinguished

from that of the property of a bankrupt dedi-

cated by law to the x^^^^yiT^^^ent of a particular

obligation, or upon which there is a special lien.

The last named section is intended particularly

to give the order to be observed by the trustee in

payment of such unincmnbered estates." (Tr. p.

68, 69, 70, 71.)

In re Homer, 37 A. B. R. 464 (District Court Iowa,

1916) 233 F. 318, the Court says at page 465

:

''The trustee does not administer property

covered by liens, or the proceeds of such prop-

erty, as assets of the bankrupt estate.''

The order appealed from should be affirmed.

Dated, San Francisco,

May 22, 1935.

Respectfully submitted,

Milton Newmark,
/ Attorney for Appellee.


